IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES | SELEY, SR, ET AL., : ClVIL ACTION
: NO. 00-4839
Plaintiffs,
V.

MARTI N DRAGOVI CH, ET AL.

Def endant s.

MEMORANDUM

EDUARDO C. ROBRENO, J. DECEMBER , 2002

| NTRODUCTI ON

Plaintiff Charles Iseley, Sr. (“plaintiff”) is an
inmate at the Pennsylvania State Correctional Institution at
Geen. Plaintiff suffers fromHepatitis C, a common viral
infection of the liver which can cause liver cancer. Plaintiff
asserts that for over four years he has repeatedly requested from
prison officials to be treated for Hepatitis C, but has yet to
recei ve such treatnent.

In response to plaintiff’s request, the Departnent of
Corrections (“DOC’) directed that he submt to a psychol ogi cal
eval uation and sign a Mental Health I nfornmed Consent Docunent

(“consent forn)! before his requested treatnent could proceed.

! This docunment allows |inmted disclosure of plaintiff’s

medi cal records.



As part of plaintiff’s psychol ogical evaluation, plaintiff is
required to conplete a Beck Depression Inventory (“BDI
guestionnaire”), which consists of a series of questions designed
to hel p eval uate whether plaintiff suffers from depression, and
to sign a consent formauthorizing the rel ease of certain nedical
and personal information.

The DOC asserts that plaintiff’s treatnent cannot
proceed without plaintiff first undergoing the psychol ogi cal
evaluation. This is so, according to the DOC, because nedi ci nal
treatnment for Hepatitis C can cause severe psychol ogi cal side
effects, and the likelihood that plaintiff will experience these
side effects nust be assessed before treatnent can be
adm ni stered. The DOC contends that, w thout a psychol ogi cal
eval uation, the proper course of treatnent cannot be ascertai ned.
Mor eover, defendants? refuse to treat plaintiff wthout first
obtai ning a signed consent form According to defendants, the
consent formauthorizes the DOC to rel ease plaintiff’s nedical
and personal information in order to protect other inmates and
staff, and to insure the orderly operation of the prison

facility.

2 Plaintiff brings this action agai nst a nunber of

def endants, including prison institutions, officials and

enpl oyees, as well as other individuals alleged by plaintiff to
be liable for failing to provide plaintiff wth adequate nedi cal
treatment. For the purposes of this opinion, the various

i ndi vi dual defendants are referred to collectively as

“def endants.”

-2



Plaintiff, on the other hand, refuses to submt to the
psychol ogi cal evaluation as a condition for receiving treatnent
for Hepatitis C and al so refuses to sign the consent form

Plaintiff brings this action under 42 U S.C. 8§ 1983
claimng that defendants have acted with deliberate indifference
towards his serious nedical needs. Before this court is
plaintiff’s pro se request for a prelimnary injunction. The
parties have nmade extensive and highly detailed witten
subm ssions (see doc. nos. 96, 97, 102, 103, 104 for plaintiff
and doc. No. 100 and non-commonweal t h def endants’ response to
plaintiff’s notion, which has yet to be docketed, for defendants)
and the court heard argunent. For the reasons that foll ow,

plaintiff’s request for injunctive relief will be denied.

1. DI SCUSSI ON

The Third Crcuit recently restated the factors a court
must consider and the burden a party nust neet in order to obtain
injunctive relief:

[t]o obtain an injunction, the plaintiff][]
[has] to denonstrate (1) that [he is]
reasonably likely to prevail eventually in
the litigation and (2) that [he is] likely
to suffer irreparable injury without relief.
| f these two threshold show ngs are madel, ]
the District Court then considers, to the
extent relevant, (3) whether an injunction
woul d harm the [defendant] nore than denying
relief would harmthe plaintiff[] and (4)
whet her granting relief would serve the
public interest.
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Tenafly Eruv Assoc., Inc. v. Borough of Tenafly, 309 F.3d 144,

2002 W 31388923 at *6 (3d Cr. Cctober 24, 2002) (citing S._

Canden Citizens in Action v. N.J. Dep't of Envtl. Protection, 274

F.3d 771, 777 (3d Cr. 2001) and Adans v. Freedom Forge Corp.

204 F.3d 475, 484 (3d Cr. 2000)) (internal citations omtted).

I n other words, the novant nust establish a |ikelihood of success
on the nerits and a likelihood that he will suffer irreparable
injury if the requested relief is not granted before the court
can even consider public interest and the bal ance of hardshi ps.
See id.

For the purpose of deciding the instant notion, the
court will assune that plaintiff can show that he will suffer
irreparable harmif he is not treated for Hepatitis C. Mire
probl ematic, however, is the likelihood that plaintiff wll
ultimately succeed on the nerits of the instant |itigation.

To state a claimunder 42 U S.C. § 1983 for deprivation
of nmedical treatnent in violation of the Ei ghth Arendnent, a
plaintiff nust show that the defendant acted with “deli berate

indi fference to serious nedical needs.” Estelle v. Ganble, 429

US 97, 104 (1976). The defendants acknow edge that nedi cal
treatnment for Hepatitis C constitutes a serious nedical need
under Estelle. They contend, however, that they did not act with
deliberate indifference towards plaintiff’s need for treatnent.

To prove deliberate indifference, plaintiff rnust



establish that defendants knew that plaintiff faced a
“substantial risk of serious harm” but disregarded “that risk by
failing to take reasonabl e neasures to abate it.” Farner v.

Brennan, 511 U.S. 825, 847 (1994); see Singletary v. Pa. Dept. of

Corrections, 266 F.3d 186, 193 n.2 (3d Gr. 2001) (stating that

the general standard for a 8 1983 deliberate indifference claim

is set forth in Farner). For the purpose of decidi ng whet her

injunctive relief is appropriate at this stage of the litigation,

the court will assune that defendants knew of the “substanti al

risk of serious harni to plaintiff. Accordingly, the precise

i ssue before the court is whether plaintiff has established a

reasonabl e likelihood that he will ultimately prevail on the

i ssue of whether defendants took reasonabl e neasures to abate the

risk posed to plaintiff as a result of his need for Hepatitis C

treat nent.

A The Requirenent that Plaintiff Submt to a

Psychol ogi cal Evaluation before he can Receive
Medicinal Treatnent for Hepatitis Cis

Reasonably Related to a Leqiti nate Penol ogi cal
| nt er est.

It is uncontested that plaintiff has sought nedi cal
treatnment for a significant period of tinme. Defendants expl ain,
however, that they agreed to provide the requested treatnent, but
informed plaintiff that he would have to undergo a psychol ogi cal
eval uati on and sign a consent form before nedicinal treatnment

could begin. Plaintiff refused. Accordingly, defendants contend



that, it is plaintiff who has del ayed treatnent by refusing to
submt to the psychol ogi cal eval uation, which includes conpletion
of the BDI questionnaire, and by refusing to sign the consent
form

Def endants further explain that DOC policy requires
that all treatnent of Hepatitis C begin with a psychol ogi cal

eval uation of the patient.® The purpose of this requirenent is

3 In support of this assertion, the defendants direct the

court to the DOC Protocol for Hepatitis C (“Protocol”), which was
provided to the court by plaintiff. See Plaintiff’'s Reply Brief
for Motion for Tenporary Restraining Order and/or Prelimnary

I njunction, Exhibit 1 at 1 (doc. no. 103). The Protocol is in
the formof a flow chart. The sixth step of the protocol
addresses various reasons why a patient is to be excluded from
treatment. One of the reasons listed is “psychiatric.” The
protocol directs us to Attachment C.  See Id. Attachnment Cis
entitled “Exclusionary Criteria for Psychiatry.” See Id. at 5.
The docunent lists a nunber of psychiatric disorders that would
serve as grounds for exclusion fromtreatnent, of which
depression is one, and directs that certain factors be considered
i n assessing whether the patient neets any of the exclusionary
criteria.

Plaintiff correctly points out that neither the
protocol nor the attachnents thereto nmake any specific reference
to the BDI questionnaire. However, Attachnment C to the protocol
clearly identifies certain psychol ogi cal conditions which, if
present, would serve to exclude certain patients fromtreatnent.
Brian Hyde, the Corrections Health Care Adm nistrator at the
State Correctional Institution at Greene, the institution at
which plaintiff is currently incarcerated, has stated, under
penalty of perjury, that the BDlI questionnaire is consistently
relied upon to help determ ne whether a particul ar individual
neets any of the exclusionary criteria. See Declaration of Brian
Hyde, attached to Commonweal th Def endants’ Suppl enental Response
in Opposition to Plaintiff’s Mdtion for Tenporary Restraining
Order and/or Prelimnary Injunction (doc. no. 100).

Plaintiff puts forth no evidence that the DOC s
reliance on the BDI questionnaire is unreasonable and that,
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to enabl e nedical personnel to determne if there is a risk that
the patient will suffer certain psychol ogical side effects from
receiving Hepatitis C nedication,? and, in turn, to calibrate the
course of treatnent accordingly. The DOC further asserts that it
cannot nmake an exception to this policy because the
adm nistration of Hepatitis C treatnent without first conducting
a psychol ogi cal evaluation would put plaintiff and other inmates
and staff at risk. Finally, concern for the integrity of a fair
and uniformpolicy that applies to all inmates, given the
reported outbreak of Hepatitis C anong prison popul ations, is
particularly relevant to this case.®

Plaintiff, on the other hand, contends that the DOC s
requi renent that he conplete the BD questionnaire is
unr easonabl e and unl awful because: 1) it requires plaintiff to
i nvoluntary submt to unwanted nental health treatnment and 2) it
forces plaintiff to submt to unwanted treatnent in order to

recei ve required treatnent.

therefore, it should not be used for the purpose of determ ning
whet her an individual should be excluded fromtreatnent.

4 Specifically, defendants assert that the nedication
used to treat Hepatitis C can cause severe depression in certain
i ndi vi dual s.

° See, e.qg., Mark Fazlollah and Jennifer Lin, Inmates
WIIl Get Care for Hepatitis, THE PH LADELPH A | NQUI RER, COct ober 31,
2002; Fazlollah and Lin, New Jersey Prisons Fail to Treat an
Epi dem ¢, THE PHI LADELPHI A | NQUIRER, July 21, 2002.
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1. Plaintiff's right to decline unwanted nedi cal
t r eat nent.

While plaintiff is correct in his assertion that a
pri soner “possesses a significant liberty interest in avoiding
t he unwanted adm nistration of” mental health treatnent,

Washi ngton v. Harper, 494 U.S. 210, 221-22 (1990),or, for that

matter, any other type of nedical treatnment, Wiite v. Napol ean,

897 F.2d 103, 113 (3d Cir. 1990), a prisoner’s right to refuse
such treatnment is limted.® See id. As stated by the Third
Circuit, “a prison may conpel a prisoner to accept treatnent when
prison officials, in the exercise of professional judgnent, deem
it necessary to carry out valid nedical or penol ogical
objectives.” |1d. The proper inquiry is “whether the regulation
[at issue] is reasonably related to |egitimte penol ogi cal

interests.” Washington, 494 U. S. at 223 (internal quotations

omtted).
In answering this question, the Suprene Court has
instructed that courts should weigh the follow ng four factors,

commonly referred to as the Turner factors, see Turner v. Safley,

482 U. S. 78, 89 (1987): 1) whether there is “a rational

connection between the prison regulation and the legitimate

6 It is unclear whether the DOC requirenent that
plaintiff submt to a psychol ogi cal eval uati on before treatnent
for Hepatitis C can continue even constitutes “nedical
treatment.” However, in |ight of the above discussion regarding
the severity of the limtation on plaintiff’s right to refuse
such treatnment, the court has declined to address this issue.
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governnmental interest put forward to justify it,” so that the
policy is not rendered “arbitrary or irrational;” 2) “whether
inmates retain alternative neans of exercising the prescribed
right;” 3) “the costs that accommodating the right would inpose
on other inmates, guards, and prison resources;” and 4) “whether
there are alternatives to the regulation that fully accomodate
the prisoner’s rights at de mnims cost to valid penol ogi cal

interests.” Doe v. Delie, 257 F.3d 309, 317 (3d Cr. 2001).

(citing Dehart v. Horn, 227 F.3d 47, 51 (3d Gr. 2000) (en

banc)).

Wth regards to the first Turner factor, defendants
have offered evidence to support a nedically legitinmate
justification for the policy, i.e., the need to enforce an
appropriate nedi cal protocol which protects inmates fromthe
psychol ogi cal side effects that can be caused by nedi ci nal
treatnent of Hepatitis C. In turn, plaintiff presents no
evidence to refute defendants’ assertion that treatnent for
Hepatitis C can cause severe psychol ogical side effects, and that
therefore, a psychol ogical evaluation is necessary to determ ne
t he best course of treatnent for that individual.’ Accordingly,

and in light of the deference that is to be given to the

l In fact, in an attachnment to a letter to the court from

plaintiff dated Novenber 14, 2002, plaintiff provides evidence of
the many serious potential side effects of Hepatitis C treatnent.
See Hepatitis C Patient Handout at 5-6, attached to Plaintiff’s
letter to the court dated Novenber 14, 2002.
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pr of essi onal judgnent of prison nedical personnel, see Wite, 897

F.2d at 113, the court finds that the requirenent that plaintiff
undergo a psychol ogi cal evaluation prior to receiving treatnent
for Hepatitis C, is reasonably related to a legitimte
penol ogi cal interest.

The second Turner factor, regarding alternative neans
that are available to the prisoner for exercising the
constitutional right in question, i.e., the right to decline
nmedi cal treatnent, is not applicable to these facts.

Under the third Turner factor, the court finds that
accommodating plaintiff would i ndeed i npose significant costs on
both, prison resources and the plaintiff. Plaintiff hinself has
provided the court with informati on concerning the severe
psychol ogi cal side effects that can result from nedical treatnent
of Hepatitis C. See Hepatitis C Patient Handout at 5-6, attached
to Plaintiff's letter to the court dated Novenber 14, 2002
(describing psychol ogical risks associated with treatnment of
Hepatitis C). The purpose of the psychological evaluation is to
help determ ne the likelihood that plaintiff may, in fact,
devel op one of these side effects. The actual risks to the
i nmat e - depression, confusion, psychosis, aggression, etc. - and
to other inmates and staff are indeed substantial. Should these
side effects materialize, the correctional authorities would be

forced to bear the cost of treating plaintiff not only for
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Hepatitis C, but also for the psychol ogical side effects that may
have been avoi ded t hrough proper eval uati on.

Wth regards to the fourth factor, the court concl udes
that there are no alternative courses of action that would fully
accommodate the plaintiff’s right to avoid unwanted nedi cal
treatnment w thout substantially affecting the penol ogi cal
interests invol ved herein.

After giving due consideration to the Turner factors,
the court concludes that the requirenment that prisoners submt to
a psychol ogi cal evaluation before being treated for Hepatitis C

is reasonably related to legitimte penol ogical interests.

2. Plaintiff's right to avoid submtting to unwanted
nmedical treatnent in order to receive required
t r eat nent.

Plaintiff’s argunment that he cannot be forced to submt
to unwanted treatnent in order to receive required treatnent, see

Harrison v. Barkley, 219 F.3d 132, 138-140, (2d GCr. 2000), also

fails. First, it fails for the sanme reasons stated above
regarding plaintiffs right to refuse unwanted nedi cal treatnent.
Secondly, reliance on Harrison is msplaced. |In this case,
unlike in Harrison, where the nedical procedures in question were
two distinct and separate procedures and where there was no

| egiti mate penol ogi cal reason for requiring one procedure to be
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done before the other,® the requirenent that plaintiff submt to
a psychol ogi cal evaluation is part and parcel of the treatnent
that plaintiff is requesting. Absent evidence fromthe plaintiff
that the treatnent prescribed by the DOC protocol is either
unreasonable or in error, the court will not second-guess the

prof essi onal judgnent of prison nedical personnel.® See Wite,

897 F.2d at 113.

8 In Harrison, the plaintiff conplained to prison nedica
officials that he suffered severe tooth pain as a result of a
cavity. Harrison, 219 F.3d at 134. The plaintiff requested that
the cavity be filled. 1d. After examning the plaintiff,
however, prison nedical officials “refused to fill the cavity on
the ground that [plaintiff] was also afflicted by an unrel ated
carious non-restorable tooth, and that prison regul ations
required the non-restorable tooth to be extracted before
[plaintiff’s] cavity could be filled.” [1d. Plaintiff, on the
ot her hand, did not want the non-restorable tooth pulled,
“because it was causing himno pain and because he consi dered
that he had no teeth to spare.” 1d.

Harri son concerned a notion by defendants for sunmary
j udgnment based on qualified immunity. 1d.

o Al though it is unclear whether the Third Crcuit is in
agreement with the law of the Second Crcuit, “that a prisoner
has no right to choose a specific formof nedical treatnent,” see
Harrison, 219 F.3d at 140 (citing United States ex rel. Hyde v.
MG nnis, 429 F.2d 864, 867 (2d Cr. 1970)), under these
ci rcunst ances, where the court has concluded that the DOC s
requirenent is reasonably related to a | egitimte penol ogi ca
interest, and the plaintiff has failed to present evidence that
calls the policy of the DOC into question, the court will not
allow plaintiff to substitute his desires and opinions for the
prof essi onal judgnment of prison officials, especially when the
| aw of the circuit makes clear that considerable deference is to
be afforded to the judgnent of the correctional authorities.
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B. Plaintiff's Right to Privacy in H's Mdical Records.

Plaintiff also contends that the DOC requirenent that
plaintiff sign a consent form before he can be treated for
Hepatitis C is unreasonable and unl awful because: 1) plaintiff
has a right to his nedical privacy and 2) prison officials cannot
refuse necessary nedical treatnment by first requiring plaintiff
to sign a waiver.

Plaintiff correctly asserts that prisoners have a
constitutional right to privacy in their nedical information.
See Delie, 257 F.3d at 315-17. This right protects the
prisoner’s interest in keeping certain nedical information
confidential. See id. As a corollary, however, the Third
Circuit has cautioned that “a prisoner does not enjoy a right of
privacy in his nmedical information to the sane extent as a free
citizen.” 1d. at 317. 1In short, a prisoner’s constitutional
right to privacy, including the preservation of the
confidentiality of nedical information, “is subject to
substantial restrictions and [imtations in order for
correctional officials to achieve legitinmate correctional goals
and maintain institutional security.” 1d.

Specifically, an inmate’ s constitutional right

may be curtailed by a policy or regulation

that is shown to be “reasonably related to

| egiti mate penol ogical interests.” Turner v.

Safley, 482 U S. 78, 89 [] (1987). Courts

nmust respect the adm nistrative concerns

underlying a prison regulation, wthout
requiring proof that the regulation is the
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| east restrictive neans of addressing those
concer ns.

Delie, 257 F.3d at 317.

In the instant action, defendants are attenpting to
l[imt plaintiff’s right to privacy in his nedical information by
requiring plaintiff, as a precondition to receiving nedical
treatnment, to consent to the disclosure of information obtained
fromplaintiff’'s psychol ogi cal eval uation under three
circunstances. First, defendants seek to require plaintiff to
consent to disclosure of certain non-confidential information.
Thus, the information for which plaintiff is required to consent
to disclosure is, by definition, not confidential. Accordingly,
such information could be disclosed by prison officials with or
wi thout plaintiff’s consent and requiring plaintiff to consent to
its disclosure can not be said to infringe upon his privacy.

Second, defendants seek to require plaintiff to consent
to disclosure of his nedical information if it is believed that
plaintiff poses a threat to his own health and safety, the health
and safety of others or the orderly operation of the prison
facility. This requirenent is specifically the type of
institutional regulation contenplated and approved by the Third
Circuit in Delie as a proper basis for infringing upon a
prisoner’s right to privacy in his nedical information. See
Delie, 257 F.3d at 317 (an inmate’s right to privacy “is subject

to substantial restrictions and limtations in order for

- 14-



correctional officials to achieve legitimate correctional goals
and maintain institutional security”). Accordingly, the court
finds that requiring plaintiff to consent to disclosure of his
nmedi cal information under these circunstances is reasonably
related to a legitimte penol ogical interest.

Finally, defendants seek to require plaintiff to
consent to disclosure of his nmedical information, to the extent
necessary, “to prepare reports or reconmendations, or to nake
deci sions, regarding any aspect of [plaintiff’s] current or
future custody, including, but not limted to, [plaintiff’s]
housi ng, work or program status, pre-release or parole.” Under
the rel evant Turner factors, the court concludes that this
requi renent is reasonably related to |egitinmte penol ogi ca
i nterests.

First, in order for prison officials to provide safe
and appropriate conditions of confinenent, they have a legitinmte
need to gather and evaluate information that is relevant to an
i nmat e’ s psychol ogi cal condition. Based on the |anguage of the
formitself, it appears that this information plays an inportant
role in designating the type of confinenent a particular prisoner
requires and to ascertain the circunstances under which it would
be safe to allow that prisoner to interact with other inmtes and
prison staff.

Second, given the substantial deference afforded to
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penol ogi cal deci sions nmade by prison personnel, see Wite, 897

F.2d at 113, and the limted circunstances under which courts my

consider alternatives to prison regulations, see Delie, 257 F.3d

at 317, the court wll not second guess prison authorities and
devise alternatives to the regulation at issue.?®

Under these circunstances, the court concludes that the
requi renent that plaintiff sign the consent formis reasonably

related to a legitimte penol ogical interest.

[11. CONCLUSI ON

For the reasons set forth above, the court finds that
plaintiff has failed to establish a reasonable |ikelihood that he
woul d eventual ly prevail on the issue of whether defendants took
reasonabl e neasures to abate the risk posed to plaintiff as a
result of his need for Hepatitis Ctreatnent. G ven that
plaintiff has not established a reasonable |ikelihood of success
on the nerits, plaintiff’s Mdition for Tenporary Restraining O der
and/or Prelimnary Injunction (doc. no. 96) is denied.

An appropriate order follows.

10 The plaintiff has not proposed any alternatives either.
I nstead, plaintiff rests on the absolutist position that he can
not be forced to consent to the disclosure of any nedical or
personal information under any circunstances.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES | SELEY, SR, ET AL., : ClVIL ACTION
: NO. 00-4839
Plaintiffs,
V.

MARTI N DRAGOVI CH, ET AL.

Def endant s.

ORDER

AND NOW on this 10th day of Decenber, 2002, upon
consideration of plaintiff’'s Mtion for Tenporary Restraining
Order and/or Prelimnary Injunction (doc. no. 96) and all replies
and responses thereto, it is hereby ORDERED that plaintiff’'s
Motion for Tenporary Restraining Order and/or Prelimnary

I njunction (doc. no. 96) is DEN ED

AND I'T I S SO ORDERED

EDUARDO C. ROBRENO J



